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INDUSTRIAL RELATIONS LEGISLATION AMENDMENT BILL 2021 
Second Reading 

Resumed from 10 November. 
MR D.A.E. SCAIFE (Cockburn) [3.56 pm]: At the conclusion of my contribution yesterday, I was reflecting on 
the utility of accessorial liability in ensuring that employers and the directing minds of employers are properly held 
responsible for underpayment, wage theft and other breaches of minimum conditions. I say again that I congratulate 
the government on including accessorial liability in this bill. It is an established feature of the Fair Work Act that 
works very effectively. 
I want to touch briefly on three matters in closing. The first is to reflect on what appears to be a technical change 
of the bill, but which I consider to be quite important—that is, the provision allowing for the concurrent appointment 
of commissioners of the state Industrial Relations Commission as Industrial Magistrates. The Industrial Magistrates 
Court is a very effective court for people of limited resources. It is a cheap court. For example, the filing fee for 
a claim in the Industrial Magistrates Court is $40. By contrast, the filing fee for a claim in the Federal Court can 
be as much as several thousand dollars. It is a much more affordable court. Also, the Industrial Magistrates Court 
is much quicker. A litigant can get a resolution to judgement for a claim in the Industrial Magistrates Court within, 
say, 18 months of commencing proceedings. In the Federal Circuit Court, in the Perth Registry, they might be waiting 
three or four years to get a resolution. Therefore, it is a very important court for working people. However, at the 
moment, it sits only part-time, and it has only a couple of magistrates allocated to it who also sit in the general 
magistracy. This amendment will mean that Industrial Relations Commissioners in the state commission who have 
expertise in industrial matters will be able to hear matters in the Industrial Magistrates Court, so more time and 
resources will be available to people to resolve their claims in the Industrial Magistrates Court. It is an important 
measure in improving access to justice. 
The other feature I want to touch on is the creation of a public holiday on Easter Sunday—a long overdue reform. 
Easter Sunday is already a public holiday in Victoria, New South Wales, Queensland and the Australian Capital 
Territory, and it is right that we recognise its special significance for people who have particular religious beliefs, 
but also for people meeting and spending time with family. It is important that days like that are public holidays so 
that we recognise the special significance of the day and those workers, particularly in hospitality and retail, who 
work on those days and work the unsocial hours that are associated with working on those days, are compensated 
by way of receiving penalty rates. 
I want to acknowledge the good work of the Shop, Distributive and Allied Employees Association of WA in 
advocating on this issue for a very long time. It is only because of its work that this reform has been acknowledged 
as needing to be undertaken, and it is great to see it be. I think that contrasts very much with the attitude of the federal 
Liberal government about public holidays and penalty rates. Although decisions to remove penalty rates have been 
made by the Fair Work Commission, it has been quite clear that the federal Liberal government has for a long time 
been barracking for penalty rates to be ripped away from workers. As a result, less money is being put in the pockets 
of those who work unsocial and dislocated hours and who, frankly, often rely on those penalty rates to make sure that 
ends meet. The contrast is clear. We have a McGowan Labor government preserving the special place of holidays 
like Easter Sunday, compared with a federal Liberal government that just wants to tear away the hard-earned wages 
of working people. 
The last matter I want to touch on is the introduction of amendments that will allow for clearer coverage provisions 
in state awards. This is colloquially referred to as “common rule” ways of determining coverage in awards, and 
this is, essentially, the model in the Fair Work Act, which is that awards apply to specific industries or occupations. 
If a person works in the mining industry, they can go to the award and see quite clearly that the mining industry award 
applies to them and they can see exactly what their minimum terms and conditions should be. That has not been 
the case in the state industrial relations system. I give the example of the Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977. This award was long thought to apply to workers in pharmacies and retail 
pharmacies. The reason for that is quite simple. Clause 40 of that award says — 

Any worker employed in a chemist’s shop shall be subject to the terms of this award up to the time he or 
she becomes indentured to the profession. 

One would not think it could be any clearer than that, that an employee is covered by the terms of the award, but 
unfortunately certain retail pharmacies, including Chemist Warehouse, took a different view and ran what I consider 
to be absurd challenges to the coverage of that award. It resulted in the SDA having to run a case all the way to the 
Industrial Appeal Court that was thankfully resolved in its favour. At the time, I was representing a retail pharmacy 
worker who was a constituent of the member for Morley and had been referred to me. I remember at the time that 
the Pharmacy Guild of Australia used this type of argument to argue that it should not have to pay any kind of back 
payment to that client. In the end that client settled her claim quite well, because we took those spurious arguments, 
treated them how they were and we were confident of the SDA’s success on appeal. I want to acknowledge that for 
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employees, and, frankly, employers who want certainty about the terms and conditions for workers in particular 
industries, this amendment will make it simpler and fairer to all involved. With that, I commend the bill to the house. 
DR D.J. HONEY (Cottesloe — Leader of the Liberal Party) [4.03 pm]: I am indebted to the member for Cockburn 
for allowing me time to have a cup of tea this afternoon. As I speak to the Industrial Relations Legislation Amendment 
Bill 2021, I will say that I would like to be better prepared for debate on this bill. Given the way that this came on, 
it allowed not as much time as I would have liked. 
The ACTING SPEAKER (Ms M.M. Quirk): Member, can I just clarify whether you are the lead speaker? 
Dr D.J. HONEY: I am the lead speaker. Should I start again? 
The ACTING SPEAKER: Proceed. The clock was not on, because we did not know whether you were the lead 
speaker or not. 
Dr D.J. HONEY: Unless I get especially excited, I am pretty sure I will not be threatening the 60-minute deadline. 
The ACTING SPEAKER: Do not make any rash promises, member! 
Dr D.J. HONEY: Some interjections could keep me going longer, but it seems it is a very quiet and sombre chamber 
this afternoon. 
Nevertheless, there are matters that I want to explore in this bill and I note that the minister representing the Minister 
for Industrial Relations—and I was clearly misled, and maybe I misled myself, minister — 
Mr W.J. Johnston: I can clarify that if you want, by interjection? 
Dr D.J. HONEY: Yes, I am happy for that, by interjection, minister. 
Mr W.J. Johnston: The Minister for Lands is the minister representing the Minister for Industrial Relations, but I am 
the minister handling this bill. I think 76(3) is the right standing order. You could have asked me using that procedure, 
but you just misnamed the minister. That was not our fault. 
Dr D.J. HONEY: That was in the second part of the question and I appreciate it was not the minister’s fault. 
Mr W.J. Johnston: You ask your questions and we give you our answers. 
Dr D.J. HONEY: I appreciate that if I had been more diligent — 
Mr W.J. Johnston: Indeed. If you had known the standing orders, you would’ve been all right. 
Dr D.J. HONEY: I am not seeking to pass the buck to anyone else other than myself, minister, but as I have said 
many times in this chamber, I am here to learn and I learnt something then, so thank you very much. 
There are important matters to explore in this bill and, clearly, this bill has a number of aims. At the outset, on the 
nominal issue of dealing with modern slavery, obviously, on this side we are concerned no more and no less than 
the government that this is dealt with properly and that we do our part in this state to make sure that our legislation 
aligns with the federal legislation and allows it to fulfil its obligations as a signatory to eliminating modern slavery. 
There are areas in the bill that we have concerns about. We will not oppose this legislation, but we will not be 
wholeheartedly supporting it either. It may be that the answers to the concerns I raise here will inform us better 
for the debate that occurs in the other place. 
One of the concerns that was raised at the outset when this bill was debated in the previous Parliament was the right 
to enter people’s private homes. I know these rights are caveated in some ways, but the concern is about the right 
to enter people’s small businesses, farms and areas that people would regard as private. As I understand the detail in 
the bill—I am sure we can explore it in some detail in the consideration in detail stage—that is an area that causes 
concern. When those concerns were raised during the debate on the previous bill, the minister who is handling the 
bill, the Minister for Mines and Petroleum; Energy, gave an undertaking to amend the bill to deal with those concerns. 
From what I can read in the bill, there has been no substantive change to the original clauses that the minister said 
he would amend in the previous Parliament. 
In particular, clause 65 will amend section 98 of the Industrial Relations Act 1979 to allow industrial inspectors the 
power to enter someone’s private home. Under proposed section 98(3A), an inspector must give at least 24 hours 
written notice of any proposed entry, except in circumstances when the owner or occupier entry is carrying on an 
industry at the location or premise, under proposed subsection (3A)(a); or, in circumstances when the commission 
has made an order waiving the 24-hour notice period, under proposed subsection (3A)(b). The problem that we 
see—as I said, I seek clarification from the minister—is that the government has not defined what it is to carry on 
an industry for the purposes of section 98. Although “industry” is defined in section 7 of the Industrial Relations 
Act 1979, what constitutes the carrying on of industry for the purpose of amended section 98 may be subject to 
interpretation, especially as one of the consequences of the COVID-19 pandemic is that many more people are 
working from home, which we hear will be more of a feature in our society in the future. Of course, other work is 
carried on in households, such as domestic duties and the like—I will go through that in a little bit of detail—that is 
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also work done in the home. Obviously, that creates a concern. Does that entitle inspectors to come into the home? 
We will go through a bit of that detail. 
On 20 August 2020, the minister of the day said — 

… when the bill goes between the houses I will be proposing an amendment to clarify the provision in 
proposed section 98(3A)(b) to place an obligation on the commission to act only in exceptional circumstances. 

Furthermore, he went on to say — 
I am very happy—I will do this between the houses—to come up with an amendment that will make 
subclause 98(3A)(b) clearer about what the commission needs to do. It might be that we do it by including 
some new drafting. That will deal with the issue that the member has raised. 
… 
I have promised that, between the houses, I will bring in an amendment that clarifies that this is in those 
sort of exceptional circumstances. 

They are the exceptional circumstances that were raised by our lead speaker at the time. We took that as a commitment—
something that should be dealt with and something that would deal with a significant concern. It appears that that 
has not happened. I am happy to be enlightened, but I cannot see that that has changed and that those concerns have 
been dealt with in this bill. 
By way of background, this legislation is an iteration of the previous bill. The previous bill had its third reading 
on 20 August 2020 in this place. It was read first in the Legislative Council on 20 August 2020 and was not progressed 
for the rest of the fortieth Parliament. That was a matter for the government; it did not progress it. I do not know 
why that occurred. It is obviously why we are back in this place dealing with the legislation again. 
The original bill had 105 clauses, while this new bill has 129 clauses. The opposition has sought a reconciliation 
of those differences. As far as I am aware—the minister could enlighten me—no reconciliation has been provided. 
We would still appreciate it if the department or advisers could provide the reconciliation for the 24 new clauses 
in this bill. 
The other matter that we were interested in was a synopsis of the consultation that the government undertook. In 
relation to the bill before us now, I called a couple of associations that represent smaller employers. They were 
unaware the bill was coming on; in fact, they were unaware that the bill was being debated in Parliament this time. 
I understand that a number of organisations were concerned that they did not have input into the bill or that their 
concerns were not given due consideration. There was a lack of complete consultation. I have listened to the speeches 
of other members in this place. I understand that clauses in this legislation appeal very strongly to people who 
have strong union affiliations. I also understand in significant part issues around ensuring that people are paid their 
proper salaries—everyone agrees with that—and that workers are not harassed. There would not be a person in this 
place who would not say that when workers go to work, they should have a safe work environment that is free from 
harassment of any kind. 
Ms C.M. Rowe: Member, do you acknowledge that those concepts should be enshrined in legislation? 
Dr D.J. HONEY: I suspect they are, but I acknowledge that those rights should be protected. Yes, if you need to 
put them into legislation, then do so. I am happy to be educated. I am not an expert on the existing industrial laws. 
Certainly, that has been very clear in every workplace I have worked in. I appreciate that this bill is intended to 
deal with smaller workplaces. I have worked for large organisations throughout my career. I appreciate that this bill 
will mostly apply to smaller employers and smaller workplaces. As I said, I do not disagree or want an argument 
with the member on this. I have listened to what other members said about the bill. Other members have said that this 
bill makes important changes that make sure that workers are not harassed, sexually or otherwise, and that workers 
have a safe workplace. I am certainly not debating that. I do not seek to debate whether that should be in the bill 
and I do not seek to debate how the bill deals with those matters, and I will not. 
That lack of consultation is very important. This bill can have a very dramatic impact. Members would know that 
inspectors and union officials coming into small workplaces, especially small family businesses, can be very 
intimidating and that can be misused. We have certainly seen examples of that historically. In particular, repetitive 
entry into workplaces can be something that is used to disrupt business; continual bogus claims of safety issues 
can be used to do that. I said just the other day in this chamber that I have always had very productive interactions 
with the union officials whom I have dealt with in my workplaces. I am also aware from press reports that some 
union officials misbehave and misuse their rights and positions. Big businesses can deal with that, but that can be 
quite an issue for very small family businesses. In particular, when the workplace is a home or a farm, that can 
exacerbate that concern. That is when consultation is very important. We have seen a number of occasions in the last 
Parliament and even in this Parliament when that consultation did not occur. Certainly, the changes that a former 
Minister for Fisheries wanted to make in the crayfishing industry were very poorly handled. Fortunately, the 
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replacement minister, the member for Willagee, did a very good job for the government by repairing the damage 
that was done by the former minister. He was very consultative. I thought that was a good model for others to follow. 
We have seen changes made to the forest industry that were announced in this Parliament. They were a complete 
surprise, a shock, even to departments, and certainly to the people directly affected by that decision. There is now 
a very heavy-handed inquiry into the delivery of ambulance services in Western Australia. We are not seeing 
adequate consultation around that. We can go back to some historic issues early in the term of the former Parliament 
relating to decisions affecting Moora Residential College and Schools of the Air. There was not good consultation 
on those issues. It is nice hearing from people who agree with us, but we often learn most from people who disagree. 
I might get embarrassed occasionally and violently disagree with what members on the other side are saying, but 
we learn by being challenged. That helps to inform us and make us better in the future. Having better consultation 
around this bill would have helped. 
I turn to the issues that have been identified. I am interested in whether any analysis has been done on the impact that 
these proposed changes will have on jobs and the economy. I keep repeating it, but it is the case that if people are 
concerned that their homes can be entered—if a worker is working in their homes—not as many people will choose 
to have workers in their homes because they will not want that risk. The record-keeping requirements contained 
in the bill could be onerous and not what people in a normal domestic situation would expect to have to do. Failing 
to keep proper records could mean that they commit an offence that is subject to prosecution and a fine. What if 
someone is inadvertently underpaying someone? The bill does not deal with the issue that every day, as I understand 
it—I am happy for confirmation of this or otherwise—someone breaches a condition of this legislation and will 
incur a fine. It will be a new offence every day, even though it is a continuing offence. I understand a representation 
was put forward that the government should do what happens under federal legislation, and I will talk a bit about 
that in a moment. Whether someone has made a mistake or done so deliberately—I believe that in the great majority 
of cases people refer to it as inadvertent—someone is subject to a fine every single day. The penalties in this 
bill are substantial. I will get to that. The penalties are up around $600 000. That is day by day. I understand 
that that could potentially be multiplied every day. Potentially, every single day that a breach occurs, there could 
be a new prosecution and a new penalty, which is additive. There is no mechanism in the bill to say, “No; this 
is one ongoing offence and it should be treated as a single offence over many days, not many offences over that 
time.” If my reading of the bill is correct, the penalties have not just been brought in line with modern-day penalties, 
they are potentially many, many times greater than what would be considered to be modern equivalent penalties 
under, say, federal legislation. 
If that is the case, one of the unintended consequences of this legislation could be that people say, “This is simply 
too much. I don’t want to have to keep records. I don’t want to potentially have people coming into my home. 
I don’t want to face the potential of having to pay penalties that are many multiples of enormous sums. Therefore, 
I won’t have that help or that care.” Again, big businesses have lots of lawyers and industrial relations people, and 
they can go through this. But a lot of small businesses—that could be a mum-and-dad trucking company, but I am 
particularly referring to a domestic situation in which the business is carried out in a private residence, whether 
that is someone who does routine cleaning, gardening or some other function in the house—may well say, “It’s just 
not worth it because the risks are too high and I just won’t do that.” I wonder whether any analysis has been done 
or the government has looked to see what could be the impact of this legislation. 
We heard from the Premier today that the unemployment level is sub four per cent. There are two sides to that, is 
there not? I am very pleased that we have low unemployment. I welcome that that is the case. But we know that that 
is fuelled by two things: we have a rampant resources industry and we have a restricted amount of labour coming 
into the state. As I say, there are two sides to that. 
Mr P. Papalia interjected. 
Dr D.J. HONEY: It has not created additional employment. 
Mr P. Papalia interjected. 
The ACTING SPEAKER (Mr D.A.E. Scaife): Minister for Police, the Leader of the Liberal Party has the call. 
Dr D.J. HONEY: Thank you very much, Acting Speaker. 
The other side of that low unemployment rate is that people are not allowed to come in and businesses cannot grow, 
and we cannot see them. Certainly, the issue of unemployment in this sector may not be considered to be a big 
issue at this time, but I am interested to know whether any modelling was done on that. 
There are some significant and concerning powers that come with this legislation. The new powers for trade union 
officials to enter a workplace, including private residences, and take photographs and audio, video and other 
recordings raise some concerns. In a little while I will go through the submission from the Chamber of Commerce 
and Industry of Western Australia, because it seems as though its concerns have not been dealt with, and I want to 
give some light to the concerns it has raised. In relation to some of those things, it concerns me that the unions are 
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being given powers that I believe would be better reserved for regulators and inspectors. Again, a person entering 
a residence and recording, videoing and so on could be used as additional intimidation of a small employer who 
does not have the capacity to defend themselves like a large employer does. As I say, some individuals within the 
union movement do not do things respectfully—most do. Equally, there are some concerns around whether people 
should be able to take photographs at all in certain industries. 
I will go through the Chamber of Commerce and Industry of Western Australia’s submission in a bit of detail. 
A number of changes will be given effect by this bill. The legislation will remove exclusions from the definition 
of “employee”, specifically domestic workers and various other employees currently excluded from the industrial 
relations system. It will introduce a workplace bullying and sexual harassment jurisdiction for the Western Australian 
Industrial Relations Commission, similar to that in the Fair Work Commission. The legislation will introduce an 
equal remuneration jurisdiction for the Western Australian Industrial Relations Commission, similar to that in the 
Fair Work Commission. It will vary the scope of private sector awards and has the capacity to vary the scope of 
private sector awards to ensure that all state private sector employees are covered by an award, other than those 
not traditionally covered. That is quite a significant power. 
It is claimed that the legislation will modernise the Long Service Leave Act 1958 and introduce penalties for 
noncompliance. Again, I will go through that in a bit of detail, but there are some real concerns about the way that 
that could impact particularly casual seasonal workers on farms. Again, I am very happy for the minister to prove 
or at least say that it is not the case, but based on the way that this bill is written, it seems as though casual workers 
working for short periods will accrue enormous long service leave provisions that does not reflect the way people 
work. Someone working a few weeks a year will accrue similar long service leave to someone who works for 
48 weeks of the year, with four weeks’ annual leave. That seems manifestly unfair. As I say, I am very happy to hear 
that my interpretation of that is incorrect, but that seems to be enormously onerous. If it is the case, it will definitely 
act as a barrier to small businesses. It is typically small horticultural and agricultural businesses that cyclically 
employ seasonal workers for a few weeks a year, or maybe a couple of months a year, and typically get the same 
workers back over extended periods. It works very well for both sides. Those workers are able to mostly live with 
their families. Many of them come from the Pacific Islands and other poorer countries, and the money that they 
earn here from seasonal work has become a sustaining factor in their communities. It gives them a high quality of 
living. They can work for a few weeks or months and that enables their families to sustain a higher standard of 
living in their own communities for a whole year. It would be unfortunate if that changed and acted as a disincentive, 
because it will create, year after year, a barrier to employing those people. 
The bill also contains increases in penalties for breaches of employment laws, a strengthening of industrial inspector 
powers and enhanced rights of authorised representatives. It also allows the Industrial Relations Court of Australia 
to trigger legal contracts of employment as valid in order to safeguard the rights of migrant workers. It provides 
specific powers for Western Australia to declare certain employees not to be national system employees, as is 
permitted under section 14(2) of the Fair Work Act. This is very clearly a move by the government to try to increase 
union membership in the state of Western Australia, and we heard this discussion — 
Mr W.J. Johnston: What a load of rubbish! How stupid are you! For crying out loud. 
The ACTING SPEAKER: Minister for Mines and Petroleum! 
Dr D.J. HONEY: I am sure the minister will have the opportunity to disabuse me of that in his reply to the second 
reading debate or when we go through consideration in detail, but he does not need to resort to personal insults. 
We know that the great majority of local governments fall under the commonwealth jurisdiction, and the minister 
and other speakers have stated that this will logically allow employees to come back to the state jurisdiction. I support 
people having a choice. The government is compelling local government organisations to not have a choice, but we 
on this side think choice is a good thing. Clearly, those on the other side do not think choice is a good thing. Rather 
than achieving goals through encouragement, we continually see the big stick approach from this government: 
“If you don’t do what I want, we’re going to punish you.” In this case, local governments have overwhelmingly 
chosen to be covered under the commonwealth Fair Work Act — 
Ms M.J. Hammat: They don’t get a choice! 
Dr D.J. HONEY: They do have a choice. 
Ms M.J. Hammat: No, they don’t. 
Dr D.J. HONEY: Well, as I say, they will be dragged into the state system. 
Mr W.J. Johnston interjected. 
Dr D.J. HONEY: As I said, I am always happy for the minister to allay my concerns, but I do not need a lecture 
from him. I certainly would have enjoyed having more time to research this bill, and I said that at the outset. 
Mr W.J. Johnston interjected. 
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The ACTING SPEAKER: Minister for Mines and Petroleum! 
Dr D.J. HONEY: It may not have occurred to the minister that a very small team of people on this side of the 
house has quite a number of things to do, which is not something the minister has experienced in his entire time 
in Parliament. 
Mr W.J. Johnston: I was eight and a half years in opposition! 
Dr D.J. HONEY: Yes, there you go. 
The ACTING SPEAKER: Leader of the Liberal Party! I have allowed a little back and forth because some of it—
perhaps not enough of it—was productive and there seemed to be an invitation from the Leader of the Liberal Party 
on some occasions, but I do not think it needs to go on any further. The Leader of the Liberal Party has the call. 
Dr D.J. HONEY: There is to be an increase in the compulsory retirement age of commissioners from 65 years to 
70 years, which is something we see continually. There is a recognition, firstly, that people have the capacity to work 
longer, and, secondly, that people want and in many cases need to work longer. There will also be the implementation 
of some of the recommendations of the inquiry into wage theft in Western Australia. The bill will enable suitably 
qualified commissioners to be concurrently appointed as industrial magistrates, which again sounds like a sensible 
system. Another sensible provision, in terms of transparency, is the prohibition on cashbacks, by which employees 
are required to pay back part of their wages to circumvent employment laws. There were a couple of major examples 
of that involving nationally syndicated employers, and everyone thought that was pretty shoddy behaviour; it is 
certainly not something that we on this side support. There is also the introduction of a prohibition on employers 
dismissing or otherwise disadvantaging an employee because of their right to inquire or complain about an employment 
condition. Again, that is a sensible provision. Workers should have the right to do that. 
There is a prohibition on employment being advertised at less than the minimum wage, and I think there is very strong 
support right across Australia for the concept of a minimum wage. Every so often, someone talks about wages in 
Australia being too high. That is not my view at all. I have heard arguments about wages in Australia being a barrier 
to the competitiveness of Australian industry, and I think that is profoundly wrong. An example from my own 
background is Alcoa’s Pinjarra refinery. At least one member in this house is intimately familiar with the alumina 
refining business. That refinery is about 65 years old and its energy costs are between three and six times those of 
equivalent refineries in other parts of the world, but it is consistently the lowest or second-lowest cost alumina refinery 
in the world for the reason that it has had marvellous outcomes from its scientists and engineers continuing to improve 
its productivity. It essentially has 70-year-old technology that has been updated, but the maintainers—the operators 
and the tradespeople—are hard workers. I have discussed with colleagues that Australian workers are extremely 
hard workers on a global scale, and that our tradespeople and operators are remarkable in being able to work across 
very complex operations and not being limited to very small parts. I think that reinforces the point that wages are not 
a barrier to industry in Australia; it is people’s imagination and intellect that is the barrier in most cases. Again, I do 
not have any truck with the argument that people should be paid less than the agreed minimum wage. It is an important 
safety net in the community. 
The bill proposes to make Easter Sunday a public holiday. I know the Chamber of Commerce and Industry of 
Western Australia has said that it does not believe that Easter Sunday should be formally declared a public holiday. 
That is a contention that I find hard to support. Although it increases the number of formal public holidays from 
10 to 11, and although I understand the CCI’s argument, I think there are some days that are very important for all of 
us. For the majority of Australians, Easter Sunday is a very important and special day, and recognising it formally 
as a public holiday is, in my view, a reasonable thing to do. There is also the introduction of a minimum entitlement 
of five days’ unpaid family and domestic violence leave for state system employees. That is a matter for the state. 
Obviously that leave is already available to employees through accrued sick leave, and there will be a cost to 
government and to the businesses to which it will apply, but it is an area that has become more important to society 
over the last few years.  
As I said, we are not opposing the bill, but we are concerned about aspects of this bill and concerned that in some 
circumstances some of these new provisions could be misused. I want to take some time to go through and talk to 
the Chamber of Commerce and Industry of Western Australia submission. As I already indicated, I do not agree with 
at least one part of its submission, but I do think that it has articulated concerns that reflect the concerns of many 
people in small businesses, including small family businesses. In particular, people are concerned that their family 
home could be designated a workplace and subject to these new laws. Clearly the government did not take much note 
of the submission. I note that ministers in the last Parliament were happy to come in here and talk about standing 
shoulder to shoulder with members of the CCIWA who were glowing in their praise of the government. Perhaps the 
romance is fading. 
Mr D.A. Templeman: I do not think so. 
Dr D.J. HONEY: Perhaps the romance is fading, Leader of the House. 
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The CCIWA has made it clear that it advocates for the establishment of a single national industrial relations 
system. It thinks that makes sense and would certainly make it much simpler and bring the state framework into 
line with the federal Fair Work Act, but its concern is that some of these clauses will take it away from the federal 
Fair Work Act and create differences that it does not believe will be helpful. As I said, it expressed concerns about 
the Easter Sunday public holiday, and particularly for those industries that rely on casual workers. I have already 
discussed that. As I indicated, from my personal point of view, I think most people would expect that Easter Sunday 
is a public holiday. 
The chamber has some concerns about the right of entry — 

17. The Bill will allow a union official exercising right of entry for suspected breach to use electronic 
means to record work, material, machinery or appliances. This will include providing union 
officials with a statutory right to take pictures and videos of machinery and employees when 
exercising right of entry … 
This will apply to all WA workplace, including private sector businesses covered by the national 
industrial relations system. 

I think the CCIWA’s concerns are reasonable concerns, and I know this is true of my previous workplace — 
19.1. many workplaces do not allow the use of electronic recording devices for safety, security or 

intellectual property reasons, — 
It is certainly a significant issue with intellectual property — 

which are not considered within the Bill. 
I am interested to understand what protections there are for information that is recorded. We might understand the 
need to do that for the purpose of a specific offence. I think that is arguable. I reiterate the concerns about, yes, we 
can see when inspectors might do that, but if union officials are doing it, what privacy is there? What control is 
there over distribution of that? I am happy for the minister to enlighten me, but I am not aware that anything in this 
bill deals with that material not being shared, distributed and shown to others and, ultimately, breaching the rights 
of a business to protect its intellectual property. Especially, I can say from my previous place of employment, videos 
and pictures of equipment disclosed the intellectual property of it, and very strict controls apply.  
Many businesses in many industries do not allow any electronic recording devices on their sites. I remember going 
up to Karara mine site, for example, we were required to hand over every device, including our mobile phones, at 
the processing plant. We were not allowed to take anything on site that could possibly record for a couple of 
reasons, but the company was particularly concerned about protecting its intellectual property. I know that is true 
because I have gone to a number of industries where that is the case. They do not care whether someone is 
a member of Parliament or whoever; they are concerned about protecting their intellectual property. I am interested 
to understand whether there is any consideration in the bill or another law that would protect those businesses’ 
rights. 
The other questions are: Can that be used for anything else? Will businesses see the unions using those recordings, 
for example, for an industrial campaign, for advertising purposes or to shame or intimidate a business? We can 
understand it being used for the purposes of a prosecution, as I said. I can understand how we could argue the toss 
on that and we could argue that maybe we should do it, but it is not clear that there is only one use for it. As I said, 
I would be very pleased if that is the case, but I would be grateful to understand where that is covered in this bill 
or elsewhere. What other law prevents that material being used for other purposes? 
The CCIWA asserts — 

20. The Bill does not include any meaningful protections to protect against misuse of these provisions. 
The CCIWA is quite concerned about the ability to record. It also raised the issue of domestic workers. It explains — 

23. The Bill seeks to remove the current exemption under section 7(1) of the Industrial Relations Act 
(IR Act) which excludes “any person engaged in domestic service in a private home” as an 
employee. 

Mr W.J. Johnston: Not a single member of the Chamber of Commerce and Industry will be impacted by that 
provision. When you say that that was in their submission, the point I make is that whatever was in their submission 
is not made on behalf of their members because none of their members employs anybody covered by that provision. 
That is them making gratuitous comments about the antislavery provisions. 
Dr D.J. HONEY: Thanks, minister. I did understand that, but, equally, perhaps the chamber saw it as a greater 
good. Lots of people in this place make comments about things that are not specifically within their bailiwick. 
Mr W.J. Johnston: Yes, but they have a legal responsibility to represent their members and they are not doing it. 
Dr D.J. HONEY: It is doing that—plus. This is like getting the steak knives when you buy your next stove. 
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Mr W.J. Johnston: It is shameful and disgraceful behaviour by the Chamber of Commerce and Industry of 
Western Australia that they want to perpetuate modern slavery in Western Australia and they want to stop the federal 
government ratifying the antislavery provisions. It is a disgrace on their behalf. 
Dr D.J. HONEY: I think I clearly understand the minister’s position on this matter. Nevertheless, the chamber has 
raised that as an issue and it raises some legitimate concerns in the document. As I said at the outset, no-one has 
any truck with slavery — 

Mr W.J. Johnston: They do. 

Dr D.J. HONEY: I do not think that is true. I think you know that. 

Mr W.J. Johnston: Why are they arguing against it? 

Dr D.J. HONEY: I suggest next time the minister is standing arm to arm having a photo together as they praise 
the government — 

Mr W.J. Johnston: I have never had a photograph with the CCI. 

Dr D.J. HONEY: Some of his colleagues have, and they have talked at length about it in this place. They have thrown 
it in our face on a number of occasions. In any case, the chamber raises the concerns that this could potentially — 

… turn homeowners, who engage someone to assist them with cleaning, childcare and other 
in-home support, into employers complying with the same obligation and responsibilities as 
businesses. 

26.1 Time and record keeping requirements; 

26.2. Managing and accruing paid and unpaid leave entitlements; 

26.3. Navigating unfair dismissal laws; and 

26.4. Potentially having to navigate complex awards. 

Mr W.J. Johnston: It’s just not true. 

Dr D.J. HONEY: As I said, minister, I am raising these concerns and I am using this as an opportunity to do that. 
If that is not true, I am happy to have that demonstrated to me and that will allay the concerns. That is the process 
in this place. 

Mr W.J. Johnston interjected. 

The ACTING SPEAKER: Minister for Mines and Petroleum, I allowed a little bit of back and forth because 
it seemed acceptable. I understand it is not anymore. I say to the minister we can cease the interjections on this. 
I also say to the Leader of the Liberal Party that I think you indicated at the outset that you have no dispute with the 
anti–modern slavery provisions, and I think that is what you are talking on. Perhaps if we can square this off and 
move on, that would be helpful.  

Dr D.J. HONEY: Thank you very much, Mr Acting Speaker, for your good guidance. 

As I say, I am part of the process. The minister is one of the most experienced people in this place. Part of the process 
of this interrogation is that we raise concerns and then he has an opportunity to answer those concerns and, hopefully, 
we end up with clarity about what the bill is about. Not long after I arrived in this place, I raised some concerns 
around proposed changes to planning laws. The Minister for Planning, of her own volition, took on board those 
changes and made amendments. I thought that was a demonstration of what is best in this place. Since I have come 
to Parliament, one of the things that has pleased me most is the quieter time we have, when all the hurrah has gone, 
to examine bills. 

The Chamber of Commerce and Industry of Western Australia goes on to say that the right of entry provision changes 
is a sharper issue. The changes compound it, in its own words. The unions will be able to make application for the 
WA Industrial Relations Commission to exercise a right of entry into a private home on the basis of exceptional 
circumstances. However, there appears to be a lack of guidance on what is an exceptional circumstance. That is 
something to be concerned about if the exceptional circumstance is only on the cognisance of the union official. 
I come back to that again. I think the great majority of union officials will behave in a responsible way, but we know 
that from time to time there are some who will misuse that. Where is there clarity on defining what an exceptional 
circumstance is? How does that happen? 

There is, potentially, also the issue of unfair dismissal. Obviously, for domestic employment in particular, that is an 
intimate relationship, particularly if the householder does not get on with a worker. When there are 1 000 employees, 
clearly that cannot be a basis for a dismissal, but where a domestic worker is working in someone’s house, it is 
a very intimate relationship and there has to be a good relationship between the employer and employee. If that 
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has broken down it can become an untenable working relationship and there should be a lower threshold. I am 
interested to see what that threshold is in a domestic employee relationship. It would be onerous for a householder to 
face an unfair dismissal claim. If that is the case and that is something that becomes onerous or concerns householders, 
I think we will see a decline in employment in that sector. That is not a problem now, but it could be a problem in 
the future. 
The submission outlines that the government could minimise the negative impacts of the changes by excluding 
domestic workers from being covered. It refers also to streamlining the record keeping obligations in recognition that 
most households simply do not have that sort of record keeping capacity or time. There is a reason most households 
employ domestic workers in most cases. As I look around I see a good number of women in the chamber now who 
are working—I know from conversations that in many cases their partners are working as well—and they are flat 
out and are working late. The idea that they are going to keep fastidious records that could be subject to inspection, 
and potentially a prosecution for not keeping them, would be pretty concerning to most people. Streamlining seems 
to make sense, as does excluding families from the unfair dismissal system when there is an intimate relationship 
between the householder and domestic worker. Significant changes will be made to the enforcement regime for 
record keeping, the enforcement provision for industrial inspectors, the increased penalties for noncompliance and 
the protection of employee rights. 
I will talk now about penalties. I have spoken a little about this before. The bill seeks to increase the penalty for 
underpayment of entitlements in line with those currently prescribed by the federal Fair Work Act. The maximum 
fine for employers will be increased from $2 000 to $65 000 for a body corporate and $13 000 for an individual; 
and in the case of a serious contravention, it will be $650 000 for a body corporate and $130 000 for an individual. 
However, this is the important part. As I said before, I recognise that that is really just modernising the penalties 
for those sorts of behaviours, but the bill does not include a key protection under the Fair Work Act, which provides 
that multiple breaches relating to the same matter must be treated as a single contravention. As I understand it, that 
is not the case in this act. For example, under the Fair Work Act the maximum penalty for underpaying overtime 
entitlements over four weeks would be $65 000. Under this bill, it would be $260 000, as each week is considered 
a separate breach. Obviously, for a household it is hard to have many multiples applied when they have inadvertently 
done it. I heard what was said by members in this chamber. From what I have seen reported in the press, my 
observation is that overwhelmingly the underpayment of wages is not deliberate. There was an egregious case of 
a multinational chain deliberately underpaying workers, or forcing workers to pay money back. It probably came 
down to individual managers. Overwhelmingly, when we talk about large employers such as Bunnings, Coles and 
the like—I worked for a major multinational corporation—such organisations are fastidious in their compliance. 
My understanding, even in the examples given in this submission, is that in the overwhelming majority of cases, 
those are self-reported. That is, it happens inadvertently and as soon as the companies discover it, they report it 
and then they remedy it. They may still be subject to a penalty for an agency, but I do not think the contention that 
swathes of employers are deliberately trying to cheat the system is true. I think the great majority of businesses, 
certainly all the major companies we know, do not do that. When it occurs, it is overwhelmingly self-reported, not 
discovered by someone else. I know there have been cases where it has not been self-reported, but overwhelmingly 
it is. Those multiple breaches will take the fines well beyond anything that is the modern equivalent compared 
with the Fair Work Act, for example. 
There was a recent appeal decision of the WAIRC. Although the tribunal recognised that multiple contraventions 
were all part of a single course of conduct—that is, a single mistake was made; it was just repeated over an extended 
period—the $22 000 penalty awarded against the employer was 10-times higher than the maximum of $2 000 
prescribed by the act. It appears that unless the government does something about it—I hope it is not an intended 
consequence—there will be enormously onerous penalties that the courts will have to apply. I do not think that 
ultimately that is very good. It goes well beyond discouraging it. The penalties themselves are significant without 
multiplying them out many times. I will be happy to hear that that is not the case, but if it is, that is something that 
should be changed. I do not believe the government would intend to have penalties that could be orders of magnitude 
higher than what would be seen to be a reasonable penalty for that. 
The CCIWA has some issues with parts of the bill that relate to the protection of employees’ rights, but we need 
to examine proposed section 97A, “Damaging action because of inquiry or complaint”, which states — 

(1) An employer must not take damaging action against an employee for the reason, or for reasons that 
include, that the employee — 

It uses the words — 
is able to make an employment-related inquiry or complaint to the employer or another person. 

Certainly, in all the employment I have ever been in, it was made very clear that making complaints was an enshrined 
right of employees. In fact, any decent boss wants their employees to point out where there are problems, particularly 
safety problems. If there are other problems in the workplace, any decent boss wants an employee to point that out. 
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Clearly, by making it that no employer can take action against an employee for making a complaint seems to be 
entirely proper and fair, but using the words “is able to make” takes it to a whole other level and does not meet the 
intent. I do not think that my understanding of what is intended here is different from any other member here. Maybe 
it is, but I think that the words “is able to make” create confusion. The CCIWA suggested that instead of “is able 
to make” the words should be “has made” or “intends to make”. That certainly would meet my understanding of this. 
We do not want to discourage employees from making complaints, but the wording in this particular case seems 
to miss the mark. I will be interested to explore that. 
I have covered the point about varying the scope of private awards and will not go through the CCIWA’s submission 
on this point for the sake of time. However, I do want to cover the long service leave provisions. The CCIWA 
submission states — 

The Bill seeks to make significant amendments to the Long Service Leave Act 1958 … which applies to the 
majority of WA employees and employers, irrespective of whether they are covered by state or national 
industrial relations framework. The amendments are intended to: 
… change what constitutes continuous service for the purpose of accruing leave; 
… change cashing out of long service leave; 
… replace the transmission of business provision with a broader transfer of business test; 
… provide greater flexibility in the taking of leave; 
… establish penalties for breaches. 

There is concern about the interpretation of this clause, in particular for seasonal workers. The CCIWA is very much 
concerned that breaks in employment will be included in continuing service. The CCIWA uses the example of 
someone working for six weeks a year for 10 years accruing almost nine weeks’ long service leave. In my previous 
employment, I had to work 48 weeks a year, with four weeks’ annual leave a year, before I accrued three months’ 
long service leave. The minister is shaking his head, but, again, this is a concern that has been raised. I am happy for 
him to do it, but if it is the case, it will be a discouragement to continuing employment if people accrue long service 
leave when they are, in fact, not employed. I am happy for the minister to disabuse me of that concern. That is certainly 
a concern for a number of other people I have spoken to in industry organisations. They have expressed that concern. 
It is not my own concern. The CCIWA has issues with it but time prevents me covering them. 
As I said, we will not oppose this legislation, but I will appreciate the opportunity to hear answers to the issues 
that I raised in the minister’s second reading reply and also in consideration in detail. 
Debate adjourned, on motion by Mr D.A. Templeman (Leader of the House). 

House adjourned at 5.02 pm 
__________ 
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